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oN MosMAN, Merchant in Edinburgh, 
10 1 


b ETITION of Patrick Millar, and Meſſicurs 
: Gibſon and Balfour, Merchants there, - 


HE Reſpondent trades to a conſiderable Extent in | 
Linen, and it is true, as is ſet forth in the Peti- 
tion, that he often ſold to John Weir, (of whoſe 1 
Honeſty and Solvency he had no Doubt), be- * | 
fore Weir went into Copartnerſhip with the Petitioners. 
The Petitioners ſay, that this Copartnery commenced in a 
July 1763, and he has no Doubt of the Fact, ſince they ſay ſo. 
He indeed did not hear of it till a ſhort Time thereafter, and | 


then only by Report. As the Reſpondent had not been ac- | 
quainted of hi" Contract by the Petitioners themſelves, nor 
learned from others, what their Firm was, he, even after he | : 


heard of the Copartnery, entered in his Books Parcels of Li- 
nen, ſold by him to Weir, in Meir's Name only; but, cf this 
Date, having received from Mr. Weir an Invoice of ſome 37 Jan. 
Goods he had bought, bearing, Mr. John Moſman bought To 
* of John Weir and Company,” he, from that Time, entered 
in his Waſte-book and Journal, in the Name of Fohn Weir 
and Company, all the Goods he fold Mr. Weir, from that 
Period; but even, after this, he continued to Made the Entries 
in his Ledger as formerly, in the Name of Meir alone, as an 
Account had been already inſtituted in his Ledger, in the 
A Name 


24 
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Name of John Weir alone; but, when that Account was full. 
. which it happened to be at Whitſunday 17 64, the Account was 
_ inſtituted in the Name of John Weir and Company; all which 
appears from the Account and Excerpts annexed to the Pe- 
dition. ä 

In September 1764, Weir and the Reſpondent being to ſettle, 
the Reſpondent did not make out two ſeparate Accounts, one 
for Weir alone, and another for Weir and Company, as he 
did not know how to diſtinguiſh between them, but put them 
together, under the Name of John Meir and Company. The 
Sum of his Account was 307 J. 12s. 24 d. of which Mr. 
WWeir propoſed he thould be paid, by granting him a Bill for 
10 J. at ſix Weeks, another for 112 J. 8 s. at three Months, 
and diſcharging an Account, to the Amount of 95 J. 3s 1034. 
tor Goods which the Reſpondent had bought, from Septem- 
ber 1762, to Auguſt 1764, which Account is intitled, © Mr. 
John Moſman bought of John Weir and Company ;” and ac- 
cordingly the Company's Clerk made out the Bills, and the 
Receipt to be ſigned by the Reſpondent. The Reſpondent 
having ſigned this Receipt,, Mr. Weir ſigned the two Bills, 
without adding the Words, © and Company*,” to his Sub- 
{cription, which the Reſpondent. did not think at all material, 
eſpecially as Mr. Weir's Acceptances were declared only to be 
in full of the Reſpondent's Account, when paid. A Copy of 
this Account is annexed to theſe Anſwers, with a Jotting 
(omitted. in. the Copy annexed to the Petition), which ſhews, 
that the Account was paid by Mr. Weir's two Acceptances, 
and Diſcharge of the 95 J. 3s. 105d. due by the Reſpon- 
dent, per Account, intituled, Mr. John Moſman. to. John 
Meir and Company.“ 

The Reſpondent cannot perceive, what the above FTranſ- 
action has to do with the prefent Queſtion. between the Par- 
ties; but, as the Petitioners have been. pleaſed to. ſay a great 
deal about it, the Reſpondent thought it his Duty to ſtate it 
preciſely as it happened, and as inſtructed by the Accounts in 


| BY 

The Purfuer ſhall only farther obſerve on this Account, 
That tho' the Company was not concerned with the whole, yet 
it is acknowledged, it was ſo with moſt ofthe Articles ; nor did 
they ever challenge it, till this Proceſs was commenced, 
though they muſt have ſeen it long before, as it is the Vou- 
cher of the Purchaſes they admit were made for them, and of 
Weir's granting the two Bills for the Balance, which were 
paid, and muſt have been ſtated, at leaſt, in part, to the 
Company-accounts, 

To come now to the preſent Queſtion, About the 21ſt M- 
vember 1764, the Company's Clerk came to the Reſpondent's 
Shop, and defired, that a Parcel of Linens might be ſent te 
their Warehouſe, which was accordingly done, and the Li- 
nens entered in all the Reſpondent's Books, in the Name of 
John Weir and Company, the Reſpondent having no more 
Doubt, that they were purchaſed tor the Company, than of 
the plaineſt Propoſition that can be figured; and, indeed, 
it would have required an Imagination, to the. laſt Degree ſu- 
ſpicious and extravagant, to have ſuppoſed, that Mr. Weir 
would be dealing in Linens ina double Capacity, as a Mem- 
ber of, and Manager for, a Copartnery, and, at the ſame time, 
as an Individual. | 

Two or three Days after,. the Company returned ſome of 
the Linens, but kept as many as amounted to 1261. 3s. 44 4. 
upon which the Reſpondent ſent them an Invoice, bearing, 
* Meſheurs John Weir and. Company bought of 7% n M/ 
55 | | 

The Reſpondent. heard no more of the Matter till after Mr. 
Weir's Bankruptcy, which happened in May laſt. Then he 
was informed, that Mr. Weir had given him up as a private 
Crediter for the above Sum, and entered the Goods in his 
own. private Books, a Circumſtance which, if true, ſhows the 
groſſeſt Fraud on Mr. Weir's Part; for, as the Entry could not 
be made by Mr. Weir in his Books, without the Invoice ſent 
by the Reſpondent ; and, as that Invoice confeſſedly bears for 
Fobn. Weir and Company, it is evident that Mr. Weir muſt 

have- 
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July 19, 
1765. 


1 


July 27, 
1765. 


have made a falſe Entry, in order to afford his Partners a 
Handle for the Plea they are now maintaining. | 

As the Reſpondent was conſcious to himſelf, that he had 
ſold theſe Goods to Jobn Werr and Company, as they had 


been delivered at their Ware-houſe, by Deſire of their Clerk, 


and had been entered in all his Books in the Name of the 
Company, and fo ſtated in the Invoice, which had been re- 
ceived without any Objections, he thought he was clearly in- 
titled to recover the Price from the Company, though they 
had not been applied for their Behoof, from the Miſbehavi- 
our of their Manager, Mr. Weir; and therefore he brought 
an Action againſt them before this Court, for Payment of 


1261. 3s. 45 d. deducing 12 J. 147 74d. as the Price of a 


Parcel of Linens, bought by him, of this Date, from John 
Weir and Company, ſold him by the very ſame Clerk that or- 
dered his Goods ; and the Summons.alſo concluded for 21 /. 
4 s. 6 d. as the Expence of bleaching a Parcel of Linens for 
John Weir and Company, at Kinchey Bleachfield, 1763, which 
belongs to the Reſpondent.” | 
The Cauſe came in courſe before Lord Barjarg, Ordinary, 
who, after hearing Parties, ordained the Purſuer to give 
* the Defenders Inſpection of his Books, in ſo far as con- 
* cerns the Tranſactions held betwixt them or the ſaid John 
Weir, and the Purſuer, relative to the Goods in queſtion ; 
and alſo ordains the Purſuer to produce ſuch Titles as are 
in his Cuſtody, in order to inſtruct his Claim. to the other 
Account libelled.” . | 
Upon this the Reſpondent did give the Petitioners Inſpec- 
tion of all the Entries in his Books, relative to the Goods in 
queſtion: In the Repreſentation afterwards given in they own 
their having ſeen them, therefore it was wrong in the Peti- 
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tioners to ſay, (Page 5th) that he refuſed Inſpection of one of 


the Books; the Reſpondent alſo produced his Right to the 
Bleachfield, and, of this Date, the Lord Ordthary, decern- 
ed againſt the Petitioners. * 


The 
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« ken at the Sigh 


The Petitioners upon this preferred a Repreſentation, pray- 
ing the Lord Ordinary to alter his Interlocutor, and aſſoilzie, 
or, at leaſt, to ordain the Purſuer to give them immediate In- 
ſpection of all the Tranſactions in his Books, betwixt him and 
ho faid John Weir, from the Commencement of the Year 1762 


downwards. | | 
The Petitioners had before this produced the above men- 


tioned Account, commencing in 


ſuer, before Anſwer, to give to the Detenders an Extract, ta- 
t of the Clerk, from his Books, of every 
thing therein, relative to the Account produced.” 
Accordingly, the Excerpts, annexed to the Petition, were 
taken by the Clerk; and the Lord Ordinary, after adviſing 
the Repreſentation, Anſwers and other Papers, pronounced 
an Interlocutor, finding, of Conſent of the ſaid John M 
* man, that the Defenders muſt have Allowance from the 
« Bleaching-account purſued for, of 11 I. 7 s. 6 d. Sterling, 
contained in William Chryſtie's Bill to John Weir, and In- 
* tereſt thereof, upon Delivery of the ſaid Bill, and, with 
„that Variation, adheres to the former Interlocutor, and 
« decerns.”. _ 
_ Againſt this Interlocutor, the Petitioner preferred a Re- 
claiming Bill, which your Lordſhips having ordained to be 
anſwered, what follows is ſubmitted on the Part of the Pur- 
ſuer. | | 
The Petitioners, before entering upon the Argument, re- 
cite ſome of the Terms of the Copartnery, and mention par- 
ticularly a Clauſe in it, which prohibits Weir from making 


Purchaſes beyond the Value of 100 J. Sterling, without the 


Conſent of his Partners, and diſcharges him from borrow-- 
ing Money on the Company's Account, and from being con- 
cerned © in any other Buſineſs with any other Perſon what- 


ſoever, without the Conſent of the other Partners, obtain- 


* cd for that Purpoſe,” And, a5 00 this kan Froviſo, they ſay 


e 


June 1762, and ſettled in 
September 1764 ; and the Lord Ordinary ordained © the Pur- 1563. 


wo” 6 . ER | 
they believe Weir ſo far complied, as not to enter into any 
joint Trade with other Perſons, but that he had been in uſe, 
at different Times, to purchaſe ſeveral Parcels of Linens on 
his own Account, which he entered in his private Books, 
amd that they did not find fault with him for this, as he could 
not wind up his Affairs for ſome time; and, as they had no 
Imagination, that his private Buſineſs would make him ne- 
gligent of that of che Company, in which he was One-half 
concerned. 
The Reſpndent did not know the Date of this Contract of 
Copartnery till he read the Petition. In ſome Countries, all 
Contracts of Copartnery muſt be recorded, and no Compa- 
ny can be ſubjected otherwiſe than in terms of their Contract, 
notified to the Publick by being put into the Regiſter; but, 
in Scotland, the Law does not require Contracts of Copartne- 
ry to be regiſtred, and in Practice they ſeldom or never are, 
ſo that the Proviſions and Conditions in Contracts of Co- 
partnery with us, ſerve only to regulate Matters between the 
Partners themſelves, but cannot affect third Parties, to whom 
the Company muſt be liable, according to the common Rules 
of Law; and therefore it is plain, that though, by this Con- 
tract, Weir was prohibited to make Purchaſes to the Value of 
above 100 J. Sterling, without the Conſent of the other Part- 
ners, yet that could afford them no Pretext againſt paying 
the 126 J. in queſtion, to the Reſpondent, either in whole, or 
even as to the Exceſs; and accordingly the Petitioners do not 
urge any ſuch Argument, becauſe they cannot deny that 
Weir was daily in uſe to make Purchaſes far exceeding 1000. 
As to the Condition, that Weir ſhould not be concerned 
in any other Buſineſs, the Reſpondent would take no No- 
tice of it, had not the Petitioners ſaid a great deal, as to 
what was probable, and what he believed, or had Reaſon to 
believe. 84 * 
The Reſpondent cannot help thinking, that the above 
Clauſe meant, and was underſtood to mean, not only that 


Weir 
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Weir ſhould not enter into any other Copartnery, but that he 
ſhould confine himſelf entirely to the Trade of this Copart- 
nery, which, with Submiſhon, it was moſt reaſonable, and 


proper for him to do, ſeeing that the Trade of this Compa-?*t- F. 9. 


ny was very extenſive, and that Weir was concerned in one 
Half, and burdened with the Management of the whole, 
in conſideration of which, a Salary was allowed him. In 
theſe Circumſtances, 1t was not to be thought, that Weir 
could have Money to carry on a private Trade, or Time to 
conduct it; if he advanced the Half of the Company's Capi- 
tal, and took proper Care of their Buſineſs. Beſides, there 
was another good Reaſon for not allowing Meir a Latitude of 
this Kind, viz. That it would afford him an Opportunity of 
making all advantageous Bargains his own, and throwing all 
the Loſſes on his Partners. As to the Pretence, that it would 
take him ſome Time to wind up his Affairs; it may very 
poſſibly be true, that it would take him ſome Time, but it 
does not occur, why it would be neceſſary for him, to make 
freſh and conſiderable Purchaſes. And it is to be obſerved, 
that the winding up of Weir's Affairs, would be very much 
_ facilitated by the Clauſe in the Contract, which declares, that 
all the Green-linens, purchaſed from the Month of October, 
1762, were to be conſidered as Part of the Company's Stock. 
In ſhort the Reſpondent from the Moment he heard of the 
Copartnery, never doubted that Meir had given up all other 
Buſineſs, and never entertained the leaſt Suſpicion, that he 
was to deal in the ſame Trade in a double Capacity, which 
it is uncommon and improper for any Man to do. This No- 
tion every rational Man behoved to form, on hearing of the 
Copartnery; and though the Reſpondent is very unwilling 
to differ from the Petitioners, yet he muſt ſay, that he be- 
lieves they knew no more of Weir's dealing privately, than 
che Reſpondent did, otherwiſe, the Petitioners, who are by 


no Means remarkable for Inattention to their Intereſt, would 
| forthwith 


| | F.-Y 
forthwith have checked him, by Virtue of the above mention- 
ed Clauſe in the Contract of Copartnery. 

The Petitioners are pleaſed to argue, that it is im poſlible 
for Mr. Moſman, to pretend to make them liable in the Price 
of the Linens libelled, but upon one or other of the follow- 
ing Groynds, to wit, either that theſe Linens were purchaſ- 
ed for the Company, in which the Petitioners were concern- 
ed together with Mr. Weir; or that they were applied to the 
Uſe of that Company, or that Mr. Meſman ſold them bona 
fide, in the belief that the Company were the Purchaſers; 
and truſting to the Faith of the Company, and not to the 
Faith of John Weir ſingly, for Payment of the Price. 

Fach of theſe Grounds the Petitioners conſider ſeparately, 
and as to the firſt, they ſay it will not be alledged by the 
Purſuer, that the Clerk who beſpoke the Linens, told they | 
were for the Uſe of the Company. 

What were the Clerk's Expreſſions, the Reſpondent at this 
Diſtance of Time, cannot recollect preciſely ; but the Re- 
{pondent remembers, he deſired him to ſend to their Ware- 
ET a Quantity of Hollands or fine Linen, according to a 
Note he brought with him, and they were accordingly ſent, 
partly by the Reſpondent's Servant, and partly by a Porter. 
It is probable, that the Clerk neither mentioned the Name of 
W's nor the Company, and indeed, it would have been 

odd for him, to have been ſo particular, as he knew 
= the Reſpondent knew of the Company, and had been in a 
Courſe of dealing with them; for it was this Clerk, that ſent 
the Invoice above mentioned to the Reſpondent, in the Name 
of Weir and Company, and wrote out the Bills and Receipt 
on the Account above mentioned. 

What the Reſpondent underſtood, rs ſufficiently evidenced 
from his entering theſe Goods in all his Books, in the Name 
of the Company, and ſending an Invoice of them — in the 
Name of the Company, to their Warehouſe. by | 
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The only further Evidence the Reſpondent imagines it 
poſſible to adduce in ſuch a Caſe, is, an Oath in Supplement 
as to his Belief, and this the Petitioners have not thought 
proper to appeal to. "I : | 

As to what is ſaid, that the Entry is made in Weir's Books 
in his own Name only, that Circumſtance, if true, can only 
fix a Fraud upon Weir, but can have no Weight in the Scale, 
againſt the Reſpondent's Books and Invoice. Had the Mat- 
ter reſted entirely upon the Entry in his Books, the Petition- 
ers might have pretended, that he had made ſuch Entries in 
order to get an additional Security, on account of the Pre- 
cariouſneſs of the Times, as they are pleaſed to expreſs them- 
ſelves ; but when he openly ſent an Invoice of the Goods, in 
the Name of the Company, to their Warehouſe and Servants, 
there is not the leaſt Shadow of Pretext for Suſpicion. The 
Petitioners ſay, that they never heard of this Invoice, and 
that Mr. Weir ſays he never heard of it, but whoſe Fault was 
that? ſurely not the Reſpondent's, but that of the Company, 
their Managers or Clerks ;. for 1t-1s admitted, that the In- 
voice was ſent and found in their Warehouſe, when ſearched 
for. It may be true, that the Petitioners never heard of it, 
but it cannot be true that Werr never did, for it is admitted, 
that the Goods were entered in his Books, and it is impoſſible 


he could make ſuch Entry without the Invoice; and if he 


has entered theſe Goods in his own: Name only, from an In- 


voice that bore the Name of Weir and Company, it is plain, 


that he was guilty of a very groſs Fraud, which, however, 
can never prejudice the Reſpondent. 

Suppoling therefore, the Clerk did not explicitely and for- 
mally declare, that theſe Goods were forthe Uſe and Be- 
hoof of the Company, yet ſtill the Reſpondent, is entitiled to 
ſubſume, in Terms of this firſt Ground of Action, which is 
admitted by the Petitioners to be good, viz. © That theſe 
* Linens were purchaſed for the Company, in which. the 
* Petitioners were concerned, together with John Weir,” be- 

| cauſe 


10 | 
cauſe theſe Linens were beſpoke by the Company's Clerk, de- 
livered at the Company's Warehouſe to their Servants, and 


an Invoice ſent, bearing the Goods to be bought by the Com- 


pany, which Invoice was received, and retained, without 


Objection, by the Company, or, which is the ſame Thing, 


by the acting Partner, Mr. Weir, which is as compleat Evi- 
dence of a Purchaſe by the Company, as can be requir- 
ed. - | _ 
The ſecond Ground on which the Petittoners ſay, the Re- 
ſpondent may inſiſt againſt them, is, that the Goods in 
Queſtion were applied to the Uſe of the Company. | 
But the Purſuer has no Concern whether the Goods were 
applied to the Uſe of the Company or not. Meir, no doubt 
ought to have applied the Goods to the Uſe of the Company, 
but if he did not, the Company mult nevertheleſs remaif 


bound to the Purſuer, and ſeek their Redreſs from Weir, as 


they beſt can, for Weir was one of the Partners, and ſole 


Manager for the Company; conſequently, it is indiſputably 


clear, that they muſt be liable for all he did in that Charac- 
ter, even for his Miſtakes and Miſdeeds. 

At the ſame Time, as, the Goods. in queſtion, were deli- 
vered at the Company's. Warehouſe, and received by their 


Servants, the Reſpondent may well ſay, in ſo far as he is con- 


cerned, that theſe Goods were applied to the Company's 


Uſe, for as to what became of them afterwards, he has no 


Concern. | 


The third and laſt Ground of Action of which the Peti- 


tioners take Notice, is, the Sale by the Reſpondent bona fide, 
in the Belief that the Company were the Purchaſers, and 


truſting to the Faith of the Company, and not to the Faith 
of John Weir ſingly, for Payment of the Price. 


. 
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That the Reſpondent ſold the Goods in the Belief, that 
the Company were the Purchaſers; the Reſpondent appre-- 


hends is ſufficiently inſtructed by the Entries in his Books, 


and by the Invoice ſent to the Company's Warehouſe, ex- 
| prelly: 


1 

preſly bearing, that he underſtood the Goods to have been 
bought by the Company. 8 

The Petitioners attempt to invalidate the Teſtimony of the 
Books, becauſe of the Account above mentioned, annexed to 
the Petition; but it is almoſt unneceſſary to ſay any more 
upon that Account, as it has been fully explained above, as 
well as the Reaſon why ſome Articles are in the Ledger, en- 
rered in Weir's Name only. All the Articles of that Ac- 
count, ſubſequent to the 31ſt of Fanuary 1764, when the 
Reſpondent, as already ſaid, received an Invoice in the Name 
of John Wer and Company, are entered in their Name in 
the Waſte-book and Journal. It appears from the Excerpts 
by the Clerk, that the laſt Article of that Account, of Date 
28th Auguſt 1764, after the Reſpondent had occaſion to be- 
gin a new Set of Books, which he did at Vhitfunday 1764, is 
entered in all the Books, Waſte-book, Journal, and Ledger. 
And it is not denied, that the Articles which compoſed theſe 
Accounts, are regularly entered in the Name of John Wein. 

and Company. The Petitioners, founding upon the alledged 
S Irregularity of the Entries in the Reſpondent's Books, of the 
Articles of this old Account, ſay, that ſome of the Articles 
there ſtated to ohn Meir only, were actually furniſhed to the 
Company. They ought in Fairneſs, to have ſpecified theſe 
Articles, for the Reſpondent has the greateſt Reaſon to be- 
lieve, from his having ſeen his Account compared with their 
Books, when it was ſettled, that the whole Articles furniſh- 
ed, after the Date of the Copartnery, (J 1763) ſtand in the. 


Company's Books. And ſuppoſing, there was an Inaccuracy in 


the Account ſettled in September 1764, and in the Ledger be- 
fore Whitſunday, it does not occur, how that can diſcredit 
the Teſtimony of the new Books, begun after that Period, 
when they were confeſſedly kept with the moſt minute and 
punctilious Nicety; but the Evidence of the Reſpondent's 
bona fide does not reſt upon his Books alone, in which, he, na 
doubt, might make what Entries he pleaſed, without any 
Perſon. to. controul him. What puts the Matter out of all 

e * TE | dub. 
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doubt, is the Invoice ſent to the Company's Warehouſe, and 
there received without any Objection. The Petitioners objeg 
that the Invoice was not ſent for ſome Days after the Goods 
were delivered. It is moſt certainly true, that the Invoice 4 f 
ji woas not ſent for ſome Days after the Goods were delivered, 
! and for this good Reaſon, that it could not be ſent ſooner, | 4 J 
for it could not be ſent til the Reſpondent was informed 
what Part of the Goods were to be kept. Whenever Part of 
the Goods ſent were returned, and the Reſpondent was in- 
formed by the Clerk, the reſt were to be kept, he ſent the 
Invoice in queſtion; and this is the common and conſtant 
Way of proceeding among Merchants, in like Caſes, and 
indeed it would be moſt abſurd, to ſend Invoices for Goods 
before they were bought. 

As to the Allegation, that the Clerk put up this Invoice 
without looking at it, and that Mr. Weir knew nothing of 
it, the Reſpondent anſwers, that the Inadvertence of the 
Company's Clerks, can not prejudge him. He fairly ſent an 
Invoice, declaring, that he had fold his, Goods to the Com- 
pany ; that Invoice was received by the Company 8 Servants, 
without any Objection, from which the Reſpondent ima- 
gines there reſults complete Evidence, that the Goods were 
fold to, and bought by, the Company, and the Reſpondent 
has no ſort of Concern with the alledged Inadvertence or Ne- 
gligence of the Clerks ; but the Truth is, that Mr. Weir muſt 
have ſeen the Invoice, for the Reaſons above mentioned. 
i The Petitioners are further pleaſed to obſerve, that the 
| Buſineſs of John Meir and Company, was very extenſive, and 
0 8 even more conſiderable than the Purſuers; and that it is 
0 very unuſual for Perſons keeping Warehouſes of this kind, 

to purchaſe large Parcels from one another, as Linens will 

not bear a double or treble Profit; and the Reſpondent was 

| never remarkable for ſelling his Goods at an under Value; 
9 | therefore, though the Petitioners had been in Uſe of buy- 
= --* ing Pieces of Linen from him, at different Times, yet they 
could not ima gine, chat they could have Occaſion to pur- 


chaſe 
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13 
chaſe ſo large a Parcel, as that in Queſtion, though John 
Weir might have Occaſion to do ſo, as a private Trader. 

The Reſpondent ſhall not enquire whether John Meir and 
Company, or he, were the moſt conſiderable Dealers in Linen. 
He ſhall only obſerve, that he finds double the Sum (2400 /.) 
that was advanced by John Meir and Company, neceſſary 
for carrying on Trade. If Fohn Weir and Company were ſo 
extenſive Dealers as they repreſent, it ſeems very unnatural 
to infer from that Circumſtance, that they never would have 
occaſion to buy large Parcels, a direct contrary Concluſion 
would ſeem to follow much more eaſily; and, in fact, there 
is nothing more common, than for very conſiderable Dealers 
to purchaſe Goods from one another, and, as an Inſtance, 
the Reſpondent, in November 1763, fold, to Meſlrs. Ebenezer: 
M*<Culloh and Company, a Parcel of Linens, or fame Sort of 
Holland, to the Extent of no leſs than 29ol. 11 5. 3 d. 
However, though the Fact had been, as to this Particular, juſt 


as the Petitioners had ſtated it, it is thought the Argument 
they would raiſe upon it, is ſo very thin, as to require no An- 


ſwer; and the Reſpondent ſhall only further notice here, 
that it is very true, he never was remarkable for ſelling his 
Goods at an under Value, and never intends to be ſo. Whe-- 
ther the Petitioners have any Intention to gaur a Reputation 
in that way, the Refpondent cannot.ſay, but he knows very” 
well, that hitherto they have never piqued themſelves upon 
any Qualification of that Sort. 

The Petitioners, in the next Place, under this Head, would 
endeavour to ſhow, that for Payment of the Price of the 
Goods in queſtion, the Reſpondent truſted to the Faith of” 
John Weir ſingly, and not to that of the Company. 

The Relevancy of this, the Reſpondent muſt acknow— 
ledge he is at a loſs to perceive, for, ſuppoſing the Reſpon- 
dent had erroneouſly imagined, that Weir was the only ſol-- 
vent Man among them, and, therefore, actually relied, in his 
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| 14 
own Mind, upon Weir for his Payments, would that miſta- 
ken Opinion import a Liberation to the other Partners, upon 
Weir's becoming Bankrupt. | 


But it is needleſs to talk of the Relevancy, when the Fact 


ſtands directly againſt the Petitioners. The Petitioners do 


not pretend to ſay, that the Reſpondent was ignorant of the 
Copartnery, at the Time when he ſold the Goods in queſtion, 
It is not denied, and has been above proved, that, ten Months 
before, he had been informed of the Copartnery, by the Com- 
pany themſelves. Is it then poſhble to believe, that the Re- 
ſpondent, or any Man in his Senſes, would have, in this 
Caſe, truſted to the Faith of John Meir alone, when he knew 
that Patrick Miller, and GibJon and Balfour were in Compa— 
ny with him? It is plain, the Petitioners cannot give the 
leaſt Colour to this Argument, unleſs they will undertake to 
prove, that, at the Time the Goods in queſtion were ſold, 
John Weir was the only Perſon in the Company, habit and 
repute to be a Man of any Trade, Subſtance, or Credit. 
The Petitioners, therefore, might have ſaved themſelves the 
Trouble of ſhowing, that the Reſpondent had given Weir 
Credit for Goods before the Company took Place. Could the 
Petitioners have ſhown that the Reſpondent did not know of 
the Copartnery, when the Goods in queſtion were ſold, then 
they would have reaſon to ſay, that he truſted to Meir's 


Faith alone, and not to theirs ; but as it is agreed he knew 


of the Copartnery ten Months before, and from that Time 
had been in the Courſe of dealing with the Company, it is 
altogether aſtoniſhing, that the Petitioners ſhould maintain, 
the Reſpondent truſted to Meir's Faith alone, and not to 
theirs alſo. | 

The Petitioners go on to obſerve, That granting, though 
not admitting, the Reſpondent really believed he was deal- 
ing with the Petitioners, it would not from thence follow, 
they would be affected by his miſtaken Belief, eſpecially, as 
he could eaſily have informed himſelf from the Petitioners, 


who 
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vho lived in the ſame Place, whether or not the Linens were 
purchaſed on their Account. To this it is anſwered, That 
TWeir was the acting Partner for the Company, as much 
truſted by them, and as much in Credit with the reſt of the 
World, at the Time of this Sale, as ever he had been; nor 
had the Reſpondent the leaſt Reaſon to ſuſpect any Thing 
amiſs on his Part, in this Tranſaction, which was not in the 
leaſt out of the common Courſe. Had Meir been wanting 
to do any Thing, as Manager for the Company, that was 
not an Act of ordinary Adminiſtration, the Petitioners might 
have had ſome Pretext for ſaying, that the Reſpondent 
ſhould have heſitated a little before he complied ; but as this 
was a Bargain of Linens offered by the acting Partner of a 
Linen Company, it would have been extremely odd in the 
Reſpondent to have entertained any Suſpicion of Meir's Ho- 
neſty, on that ſcore; and the Petitioners would have been 
very much ſurprized, if he had made the Enquiry at them, 
they now point at. The Petitioners knew extremely well, 
that Merchants do not think themſelves at all obliged, before 
making Bargains with an acting Partner, to conſult all or 
any of the Partners, they themſelves muſt be conſcious that 
they have made, and every Day do make Numbers of ſuch 
Bargains with acting Partners, without giving themſelves any 
Trouble or Concern with the reſt of the Partners, and indeed 
it does not occur what the Uſe of an acting Partner would 
be, if every Bargain with him was liable to challenge, on 
which the other Partners had not been conſulted. - 

The Reſpondent has now, it is hoped, obviated the ſeve- 
ral very ingenious Objections which have been ſtarted againſt 
this Claim; nothing but the great Acuteneſs of the Petitions 
ers could have reared up any Shadow of Defence againſt it; 
for when the {imple Fact is attended to, it ſeems to be a per- 
tect clear Caſe. The Petitioners and IVeir entered into a Co- 
partnery for carrying on a Liner-trade, and named Weir to 
be acting Partner, who, in that Character, hires a Ware- 
houſe, 
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houſe, employs Clerks, and enters on the Management; one 
of theſe Clerks comes to the Reſpondent, who had been in 

the known Courſe of dealing with the Company for ten 

Months before, and deſires him to ſend down to the Ware- 

houſe a Parcel of Linens, which is accordingly done. Two, 
or -three Days after, ſome Part of the Linens is returned, 

but the moſt of them Kept, upon which the Reſpondent en- 

ters the Linens in his Books, as fold to the Company, and 

{ends an Invoice, to the ſame Purpoſe, to their Ware-houſe, 

which is received by the acting Partner, without any Objec- 

tion, and ſo the Matter lay over for ſix Months, when it ap- 
pears that the acting Partner is Bankrupt, and had behaved 

very unfairly, having applied to his own Purpoſes Goods 

bought in the Name of the Company, and, at the ſame Time, 

to, cover this. Fraud, entered ſuch Goods, in his private 

Books, as bought for himſelf alone. 

This is the fair and preciſe State of the Caſe; and it ſeems, 
with Submiſſion, to be evident, that the Company is liable, 
for this plain Reaſon, that Gentlemen, who enter into Co- 
partneries, muſt be on their guard as to whom they truſt, 
and muſt be hable for their Miſtakes and Miſbehaviour, 
which cannot affect third Parties contracting with him bona 
fide, as the Repreſentative of the Company. 

The Reſpondent alſo. purſued. for Payment of a Bleaching- 
account, as to which it is neceſſary to ſay but very little, as 
" the Lord Ordinary's Interlocutor ſeems. to have adjuſted that 

Matter to the Satisfaction of both Parties, and is not reclaim- 

ed againft; though the Petitioners are pleaſed to ſay, they 

apprehead. they had Reaſon: to plead a Compenſation to the 

Extent of 61. 7s. on account of ſome Linens. belonging to 

Jahn Meir, that were ſent by him in February 1761, to be 

bleached at Kinchey, and never were returned: But as. to this 

the Petitioners have not the leaſt Cauſe to grumble, as the 

Fact is, that neither the Reſpondent nor William Chriſtie had 

any Concern in the Bleachfield at that Time, it being ow 
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17 | Pn 
the Property of William Chriſtie's Father, with whom the Re- 
ſpondent never had Connexion in any ſhape. Wy 

Upon the whole, from what has been above ſtated, it is 
hoped your Lordſhips will be of opinion that the Oppoſition 
the Petitioners have made to the Reſpondent's Demand is to 
the laſt Degree litigious and unmercantile, and will therefore 
adhere ſimply to the Lord Ordinary's Interlocutor. EL 


A. 


\ Iu reſpect whereof, &c. 


10. MACLAURIN. 


copy of the Account referred to, p. 2. 


Meſſrs. John Weir and Company | 
Bought of John Moſman; 


| 1 . J. d. 
(The Sum- total of the Articles is) „1 


Edinb. 28th September 1764. 


Received from Mr. John Weir his Acceptance, at ſix Weeks 
and three Months, for the above, which, when paid, is in 
full of all Preceedings. 


4:7 obhn Moſman. . 
14. 100 3 7 / | 
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